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RESPONDENT'S EXCEPTIONS TO THE DISCISION
OF THE ADNIINISTRATIVE LAW JUDGE

EXCEPTION PAGE/LINE RECORD GROUNDS

1. To the ALJ decision to ALJ D/O at 9:15:3 5 The May 31, 2009
not apply Ninth Circuit Law 12:6:11,15:10:31 9h Circuit Decision,
"make whole" orders to his ALFs rulings at order Board to align
Findings in the compliance compliance hearing-Tr. 6:9:25 "make whole" order
Hearing. 39:17:25, 40:1:9 with 9th Circuit Law,

26:24:25, 27:1:25 and Board principles
28:1:24, 29:1:25
29:1:15,30:1:13
33:13:15,34:1:15
35:1:9,43:6:13
46:15:25, 47:1:4
209:13:19, 217:25
218:1:25,219:1:13
R.Ex. F, rej.

2. To the ALJ decision to not ALJ D/O at 12, Prior Board and 9th

comply with the Ninth Circuit 13:1:19 Circuit decisions
court decision/order allowing allowing Respondent
Respondent under prior Bd. ALFs rulings at in a compliance
law to present evidence of compliance hearing hearing to present
impasse between Smoke House evidence of impasse
predecessor JLL and the Union. Tr. 6:9:25, 7:1:25 between JLL and

33:13:25, 34:1:25 Union. Contrary to
35:1:9,43:6:13 ALFs claim,
46:15:25, 47:1:4 he did not allow
209:13:19, 217:25 Respondent the
218:1:25, 219:1:13 opportunity to
R.Ex. F, rej. present his evidence

The ALJ rejected
most if not all
evidence offered
by Respondent on
on the subject
matter.

3. To the ALJ decision to not ALJ D/O at 12:3:17 9th Circuit decision

Comply with the Ninth Circuit allowing Respondent
Order to allow Respondent to ALJ rulings at-Tr. 6:9:25 in compliance
Present evidence that the compliance hearing-7:1:25 hearing to present
Collective bargaining agreement 33: 13:25, 34:1:25 evidence that CBA
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had already been changed 35:1:9, 43:6:13 had already been
Smoke House predecessor JLL. 46:15:25, 47:1:4 changed by JLL

209:13:19, 217:25
218:1:25, 219:1:13
R.Ex. F, rej.

EXCEPTION PAGEILINE RECORD GROUNDS

4. To the ALJ decision to not ALJ D/O at 12, 9t" Circuit decision
comply with the Ninth Circuit 13:1:19 allowing Respondent
Court, and prior Bd. law to ALJ rulings at-Tr. 6:9:25 to present evidence
allow Respondent to present compliance hearing-7:1:25 of impasse between
evidence of impasse between 33:13:25, 34:1:25 SH and Union.
Smoke House and the Union 35:1:9,43:6:13 Contrary to ALYs

46:15:25, 47:1:4 claim, he did not
209:13:19, 217:25 allow Resp. the
218:1:25, 219:1:13 opportunity to
R.Ex. F, rej. present its evidence.

The ALJ rejected
most if not all
evidence offered
by Respondent on
the subject matter

5. To the ALJ decision that ALJ D/O at 10:20:3 8, The May 31, 2009
the union, nor GC had to 11:1:14 9th Circuit Decision
present evidence of employees' ALJ rulings at-Tr. 39:17:25 ordered Board to
future stake in the viability of compliance hearing-40:1:9 align "make whole"
the healthcare plan. 26:24:25, 27:1:25 order with 9th

28:1:24, 29:1:25 Circuit & Bd. law,
30:1:13 which

reimbursement to
a Fund may only be
ordered if the
employees have a
future stake in the
viability of the fund

6. The ALJ finding that ALJ D/O at 10:20:38,
Respondent is liable for 11:1:14
Backpay premium to the ALJ rulings at The May 31, 2009
Employee healthcare only compliance hearing-Tr. 39:17:25 9h Circuit Decision
Fund without evidence that 40:1:9, 26:24:25 & Board law,
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EXCEPTION PAGE/LINE RECORD GROUNDS

The employees have an 27:1:25, 28:1:24 which requires
Interest in the future viability 29:1:25,30:1:13 reimbursement to

a Fund only if the
employees have a
future stake in the
viability of the fund

7. ALJ disregarded
evidence of impediments ALJ D/O at 15:35:44, The Union, Trust
to collective bargaining 16:1:3, Fund, and GC all
by the union, which led Exhibit 1, Attachment 8 insisted without
to an impasse between compliance hearing-Section 20 legal, contractual
Respondent and the Union, Resp. Exhibits or reasonable
as early as 2003. R, U, 00- 1, P, support that from

W, X, Y, Z, AA 2003 to the date of
BB, CC, EE, FF, GG the compliance
GC Ex. (d), Append. hearing that SH
A, Ex. I (g), Append. must pay double
A. Ex. I (s) the contractual
Rej. P, LL per-hour, per-
Tr. 224:22:25, employee rate
225:1:20, 227:1:25 before either would
228:1:16, 228:24:25 consider SH
229:1:25, 230:11:25 negotiations with
232:1:25, 233:1:6 the Union to be
261:12:25, 262:1:20 bargaining in good
233:13:25, 234:1:7 faith, thus refused

and failed to
bargain with SH

8. ALJ disregarded ALJ D/O at 15:35:44, The Union, Trust
evidence of impediments 16: 1;3 fiand, and GC all
to collective bargaining ALJ ruling at-J, Exhibit I insisted without
by the GC office which compliance hearing-Attachment 8 legal, contractual
led to an impasse between Section 20 or factual
Respondent and the Union, Resp. Exhibits support that from
as early as 2003. R, U, 00-1, P, 2003 to the date of

W, X, Y, Z, AA the compliance
1313, CC, EE, FF, hearing that SH
GG, GC Ex. (d), must pay double
Appendix A, the contractual
Ex. I (g), Append. A, per-hour, per-
Ex. I (s) employee rate
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EXCEPTION PAGE/LINE RECORD GROUNDS

Rej. PP, Tr. 282:2:16 before either would
283:16:23, 224:22:25 consider SH
225:1:20, 234:1:7 negotiations with
227:1:25, 228:1:16 the Union to be
228:24:25, 229:1:25 bargaining in good
230:11:25, 232:1:25 faith, thus refused
233:1:6, 233:13:25 and failed to
261:12:25, 262:1:20 encourage the Union

to bargain with SH

9. ALJ disregarded ALJ D/O at 15:35:44, The Union, Trust
evidence of impediments 16:1:3 Fund, and GC all
to collective bargaining ALJ ruling at-J, Exhibit I insisted without
by HERE Health, compliance hearing- Attach. 8 legal, contractual
which led to an impasse Section -20 or factual
between Respondent and Resp. Exhibits support that from
the Union, as early as R, U, 00-1, P, 2003 to the date of
2003 W, X, Y, Z, AA the compliance

BB, CC, EE, FF, hearing that SH
GG, GC Ex. (d), must pay double
Append. A, Ex. the contractual
I(g), Append. A, per-hour, per-
Ex. I (s), GC Ex. employee rate
2, Rej. PP, before either would
Tr. 282:2:16 consider SH
283:16:23, negotiations with
224:22:25 the Union to be
225:1:20, 234:1:7 bargaining in good
227:1:25, faith, thus refused
228:1:16 and failed to
228:24:25, encourage the Union
229:1:25 to bargain with SH
230:11:25,
232:1:25
233:1:6, 234:1:7
261:12:25,
262:1:20
233:13:25

10. The ALJ findings ALJ D/O at 15:8:31 Tailoring a "make whole"
enforcing a "make whole" remedy beyond the
remedy beyond the ALJ ruling at-J. Exhibit 1 expiration date of the
termination date of the compliance hearing-Attach. 8 CBA under Ninth Circuit
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EXCEPTION PAGE/LINE RECORD GROUNDS

CBA is not support by Section 22 and Board law is
Ninth Circuit, or Bd. law punitive, amd

unenforceable

11. The ALJ findings ALJ D/O at 15:8:31 Tailoring a "make
enforcing a "make whole" whole" remedy
remedy far beyond ALJ ruling at-Joint Exhibit I beyondthe
the termination date of the compliance hearing-Attachment 8 expiration date of the
CBA is punitive. Section 22 CBA under Ninth

Circuit and Board
law punitive and
unenforceable

12. The ALJ findings that ALJ D/O at 12:20:44, The Union, Trust
no impasse existed between 13-14,15:1:5 Fund, and GC all
the Union and Respondent ALJ ruling at-J, Exhibit I insisted without
is not supported compliance Attach. 8, Sec., 8 legal, contractual
by the facts. Hearing Resp. Exhibits or reasonable

R, U, 00-1, P, support that from
W, X, Y, Z, AA 2003 to the date of
BB, CC, EE, FF, GG the compliance
GC Ex. (d), Append. hearing that SH
A, Ex. I(g), Append. must pay double
A. Ex. I (s) the contractual
Rej. P, LL per-hour, per-
Tr. 224:22:25, employee rate
225:1:20, 227:1:25 before either would
228:1:16, 228:24:25 consider SH
229:1:25, 230:11:25 negotiations with
232:1:25, 233:1:6 the Union to be
261:12:25, 262:1:20 bargaining in good
233:13:25, 234:1:7 faith, thus reftised

and failed to
bargain with SH

13. The compliance officer's A reimbursement
admission that she did not remedy for employees
inquire of any employees, ALJ ruling at-Tr. 157:1:16 out-of-pocket losses
which of the four plans compliance hearing-I 5 8:2:13, must be based on
each employee belong 153:4:25, 154:1:17 actual losses not
to, which vary in deductions 70:6:25, 71:1:10 speculative damages

6



EXCEPTION PAGE/LINE RECORD GROUNDS

and individual payments 187:13:25
makes the ALFs backpay 188:1:8
findings based on uncertain 189:3:5
facts J. Exhibit,

Attachment 7(a)

14. No evidence of A "make whole"
benefit/loss by HERE Heath. remedy for employees

AU ruling at-Tr. 40:1:9 out-of-pocket losses
compliance hearing-39:17:25, involving a healthcare

26:24:25, 27:1:25 fund must be based
28:1:24, 29:1:25 on a present or
30:1:13 future benefit to the

Employees

15. There is no evidence The GC presented
in the record to support a no medical expert
fmding of Pearson's AU ruling at-Tr. 82:7:25, 83:1:25 testimony or
Daughter's disability. compliance hearing medical documents

84:1:25, 85:1:8 to prove Pearson's
194:6:16 daughter was
J. Exhibit 1, disabled
Attachment 7(a)
Sec. 4, pg. 8 and
pg. 19

16. There is no legal basis AU D/O at 6:12:15 No medical expert
for ALFs finding that testimony or
Pearson's daughter was AU ruling at-82:7:25, 83: 1:25 documentary
Disabled. compliance hearing-84:1:25, 85:1:8 evidence was

194:6:16 presented at the
J. Exhibit 1, compl. hearing
Attachment 7(a) proving Pearson
Pg. 19 daughter's disability

17. There is no evidence AU D/O at 6:30:36, No evidence of
of payment of Pearson's 7:1:5 payments were
daughter medical care, ALJ ruling at-Tr. 126:13:16 admitted at the compl.
or for prescription drugs compliance hearing-I 85:13:16 hearing, i.e., receipts,
for her daughter. credit cards, or debit

cards debits, canceled
checks, etc., for the
hundreds of alleged
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EXCEPTION PAGEALINE RECORD GROLWDS

drug payments over
a four-plus year
period

18. The ALJ erred in
admitting the ALJ D/O at 6:3 4:3 5 The summaries and/or
prescription drug 7:1:2 documents to support
summaries of Pearson ALJ ruling at--GC. Exhibits the summaries were
and her daughter compliance hearing-5 and 6 not authenticated at

Tr. 106:6:25, the compl. hearing.
107:1:2 The summaries are

are hearsay, and the
accuracy of the info.
in the summary was
not verified

19. ALJ erred in disregard- Evidence of payment
ing evidence of payment by of drugs by other
Pearson's Workers Comp. ALJ ruling at sources are
settlement for medical care compliance hearing- Tr. 116:2:25 admissible to prove
during the relevant period the employee suffered
not covered by Respondent no out-of-pocket

losses

20. ALJ erred in omitting Evidence of payment
evidence of payment by of drugs by other
Pearson and her daughter's ALJ ruling at-Tr. 120:23:25 sources are
Mold case settlement for compliance hearing-121:1:25, admissible to prove
medical care during the 123:1:25,124:1:18 the employee suffered
relevant period not covered 132:6:11, 127:1:7 no out-of-pocket
by Respondent. 127:8:25, 128:1:25 losses

129:1:22

21. The ALJ erred in The ALJ decision was
granting Unite HERE contrary to the May
Health Petition to Revoke ALJ ruling at 31, 2009 Ninth
Respondent's compliance hearing Circuit decision that
Subpoena Duces Tecum. SH be able to present

Tr. 29:1:25, 30:1:13 evidence of whether
26:24:25, 27:1:25 SH predecessor had
28:1:24 changed the CBA, or
Respondent Exhibit reached an impasse,
QQ or whether SH

after bargaining
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EXCEPTION PAGEALINE RECORD GROUNDS

in good faith would
have reached an
agreement with the
union, or bargained
to an impasse. The
ALFs decision barred
SH from obtaining
vital evidence related
to the issues the
Ninth Circuit and
Board prior rulings
allows SH to
litigate in the compl.
hearing.

22. The ALJ erred in partially The ALJ decision was
granting Unite HERE Local contrary to the May
11, International Union ALJ ruling at 31, 2009 Ninth
Petition to Revote compliance hearing Circuit decision that
Respondent's Subpoena Tr. 29:1:25, 30:1:13 SH be able to present
Duces Tecum 26:24:25, 27:1:25 evidence of whether

28:1:24 SH predecessor had
Respondent Exhibit changed the CBA, or

QQ reached an impasse
or whether SH
after bargaining
in good faith would
have reached an
agreement with the
Union, or bargained
To an impasse. The
ALFs decision barred
SH from obtai i g
vital evidence related
to the issues the
Ninth Circuit and
Board prior rulings
allows SH to
litigate in the compl.
hearing.
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EXCEPTION PAGE/LINE RECORD GROUNDS

23. The ALJ failure to rule The ALJ decision was
on Respondent's Motion to contrary to the May
Introduce Evidence of JLL., ALJ ruling at 31, 2009 Ninth
Inc. Modification of CBA compliance hearing Circuit decision that
with HERE, Local I I was Tr. 33:13:25, SH be able to present
an abuse of discretion, 34:1:25,35:1:9 evidence of whether
which resulted in the exclusion 46:15:25,47:1:4 SH predecessor had
of all evidence concerning 196:9:25, 197:1:20 changed the CBA, or
changes in the CBA between Respondent Exhibit reached an impasse,
the parties KK or whether SH

after bargaining
in good faith would
have reached an
agreement with the
Union, or bargained
To an impasse. The
ALFs decision barred
SH from obtaining
vital evidence related
to the issues the
Ninth Circuit and
Board prior rulings
allows SH to
litigate in the compl.
hearing.

24. The ALJ abused his ALJ D/O at 17:1:17 Evidence of the
discretion when he failed to financial status of
allow Respondent to introduce ALJ ruling at-R. Ex. rej. PP, MM SH is relevant to
physical and testimonial compliance hearing-Tr. 244:17:25 show good faith
evidence of the financial 245:1:2, 246:2:25 limitations to what
Health of Respondent from 247:1:25, 248:1:14 SH could financially
May 2003 to October 2003, 260:19:25, 261:1:10 agree to accept in any
as evidence of what Respondent wage and benefit
could realistically afford in employees package
terms of a New CBA. it could agree to in a

new CBA, or reach an
impasse

10



CERTIFICATION OF SERVICE

STATE OF CALIFORIA, COUNTY OF LOS ANGELES:

I am employed in the County of Los Angeles, State of California. I am not a

party in the within action, and I hereby declare that on March 20, 2013, 1 served the

foregoing documents described as RESPONDENT'S EXCEPTIONS TO THE

ADMINISTRATIVE LAW JUDGE'S DECISION and RESPONDENT'S BRIEF IN

SUPPORT OF ITS EXCEPTIONS TO THE ALYS FINDINGS OF FACTS AND

CONCLUSIONS IN THE COMPLIANCE HEARING, on:

Mori Pam Rubin, Region Director, Region 3 1, National Labor Relations Board,

and Nicole Pereira, Esq. at 11150 W. Olympic Blvd., Suite 700, Los Angeles, Ca.

90064-1824, Ellen Greenstone, Esq., and Kirill Penteshin, Esq., Rothner, Segall,

Greenstone, 5 10 South Marengo Ave., Pasadena, Ca. 91101-3115, H.E.R.E. Local 11,

464 S. Lucas Ave., Suite 201, Los Angeles, Ca. 90017, and Henry Willis, Esq., Schwartz,

Steinsapir, Dohrmann & Sommers 6300 Wilshire Blvd., Ste. 2000, Los Angeles, Ca.

90048 by mail.

I deposit such envelope in the United States Mail at Los Angeles, California. The

envelope was mailed with postage thereon fully prepaid.

I declare under penalty of pe ury under the laws of the State of California that the

above is true and correct.

Declarant
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